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No. 15,135 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


Wooprow W. ReYNoLbs, on Behalf of 
Himself and All Other Taxpayers 
Similarly Situated, 

Appellant, 
VS. 
HvucH Wap, as Treasurer of the Ter- 


ritory of Alaska, et al., 
Appellees. 


APPELLANT’S OPENING BRIEF. 


Plaintiff appeals from an order of the Trial Court 
granting a judgment on motion of defendants to dis- 
miss plaintiff’s complaint. 


JURISDICTIONAL STATEMENT. 


This is a taxpayer’s suit in equity to restrain the 
Treasurer and other officials of the Territory of 
Alaska from making unlawful and unconstitutional 
expenditures of territorial funds and from carrying 
into effect a territorial statute compelling plaintiff 


and other taxpayers to support non-pubhe school 
transportation. (Tr. 3-4.) 


Plaintiff is a citizen, resident taxpayer of the Terri- 
tory of Alaska and sues on behalf of himself and all 
citizen, resident taxpayers of the territory similarly 
situated. (Tr. +5.) He challenges the validity of 
Chapter 39 of the Session Laws of Alaska of 1955 
(Regular Session) which provides (Tr. 5-6): 

‘An Act to promote the pubhe health, safety, 
aud welfare by providing transportation for ehil- 
dren attending schools in comphanee with ecom- 
pulsory edueation laws. 


“Be It Enacted by the Legislature of the Term- 
tory of Alaska: 

“Section 1. The Legislature reeognizes these 
facts: 

(a) The attendance at schools for all ehil- 
dren between the ages of seven and sixteen 
years is compulsory, except in those cases where 
a cluld, residing more than two miles from his 
school, is not furnished with transportation. 


“(h) The health of all children is endan- 
gered by requining them to walk long distanees 
to school in inclement weather; and their safety, 
also, is endangered in requiring them to so 
walk to their schools along highways that have 
no sidewalks. 


Therefore, in order to protect the health and 
safety of all school ehildren in Alaska, and to 
achieve the objectives of the compulsory eduea- 
tion laws of Alaska, this statute is enacted. 

“Section 2. In those places in Alaska where 
transportation is provided under Scetion 37-2-8 
ACLA 1949 for children attending public schools, 
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transportation shall likewise be provided for chil- 
dren who, in comphanee with the compulsory edu- 
cation laws of Alaska, attend non-public schools 
which ave administered in compliance with See- 
tions 37-11-1, 37-11-2 and 37-11-3 ACLA 1949, 
where such children, in order to reach such non- 
public schools, must travel distances comparable 
with, and over routes the same as, the distances 
and routes over which the children attending pub- 
lie schools are transported. 


‘Section 3. This Act shall be administered by 
the Commissioner of Education under the direc- 
tion and supervision of the Territorial Board of 
Education, and the total cost of all such transpor- 
tation shall be paid from funds appropriated for 
that purpose by the Legislature.”’ 


Plaintiffs also challenges so much of Chapter 6 of the 
Extraordinary Session Laws of Alaska of 1955 as 
makes a $1,250,000.00 school transportation appropria- 
tion available in part for transportation of pupils to 
and from non-public schools. (Tr. 6-7.) 


Plaintiff alleges that the foregoing statutes, author- 
izing and appropriating in part public money for 
non-public purposes, namely, non-public school trans- 
portation, are void and in excess of the power of the 
Alaskan Legislature im each of the following respects 
(Tr. 8-11): 

(a) They contravene the express limitations of 
the Organic Act of Alaska, 48 USCA See. 77, which 
provides (Tr. 9): 

“* * * nor shall any public money be appro- 
priated by the territory or any municipal cor- 
poration therein for the support or benefit of any 
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sectarian, denominational or private school, or 
any sehool not under the exelusive control of the 
Government * * *” 


(b) They violate the First, Fifth, and Fourteenth 
Amendments to the United States Constitution, and 
the Civil Rights Act, 42 USCA Sees. 1981-1983, made 
applieable to the Territory by 48 USCA See. 438, m 
that they appropriate pubhe money for, grant prefer- 
ences to, aid, and support sectarian education, thereby 
constituting laws respecting an establishment of re- 
ligion and depriving plamtiff and other taxpayers of 
their property for an uneonstitutional purpose. 

(ec) They violate the Fourteenth Amendment to 
the United States Constitution, the Civil Rights Act, 
and 48 USCA See. 77 in that there is denied to plain- 
tiff and other taxpayers the equal protection of the 
laws, and they are elass legislation, and they are not 
uniform im operation since the defendants will neces- 
sarily enforce said legislation, by reason of its word- 
ing, in a grossly disproportionate manner hy expend- 
ing pubhe money for the transportation of children 
to the sehools of one particular sect of whieh plain- 
tiff is not a member, which sect will receive a grossly 
disproportionate benefit therefrom in terms of both 
the pupils and schools accommodated. 


The District Court had jurisdiction under 48 
U.S.C., See. 101 pursuant to its general equity juris- 
dietion and also under 28 U.S.C., See. 1343 sinee this 
is a snit to restrain the deprivation of constitutional 
rights under color of territorial law. 
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This Court has jurisdiction under 28 U.S.C., See. 
1291 to review the judgment of the United States 
District Court of Alaska, dismissing the complaint 
and allowing defendant $250.00 for attorney fees. 


STATEMENT OF THE CASE. 

The plaintiff, Woodrow W. Reynolds, brought suit 
on behalf of himself and all taxpayers similarly sit- 
uated against defendants Hugh Wade, as Treasurer 
of the Territory of Alaska; John McKinney, as Di- 
rector of Finance of the Territory of Alaska; Don M. 
Dafoe, as Commissioner of Edueation of Alaska; and 
A. H. Ziegler, William Whitehead, Mrs. James March, 
Mrs. Myra Rank and Robert F. Baldwin, as Members 
of the Board of Education of the Territory of Alaska. 
air. 3, 7-8, 12.) 

He alleged in his complaint that at all times men- 
tioned he has been and is the owner of real and 
personal property located in the Juneau-Douglas In- 
dependent School District and in the Territory of 
Alaska, and a citizen, resident, taxpayer thereof; and 
assessed for and hable to pay taxes to the Territory 
of Alaska as provided by law; and within one year 
prior to the commencement of the aetion has paid a 
Territorial Income Tax, a resident fisherman’s heense 
tax, an automobile license tax, a $7.50 school tax and 
a hunting license to the Territory of Alaska. (Tr. 4.) 


Plaintiff next alleged that the citizen, resident tax- 
payers of the Territory number many thousands; that 
plaintiff and these taxpayers are in the same class, 
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affeeted by all the matters alleged, and subjeet to lke 
injury and damage; that there are common questions 
of law and faet affecting their mghts, and a common 
relief is sought; that these persons united in interest 
with plaintiff are too numerous to make it practieal 
to bring them before the court; and that plaintiff 
therefore not only sues on his own behalf, but also 
on behalf of ‘‘eaeh and all the said citizens and resi- 
dents and taxpayers of said school district and Terri- 
tory.’’ (Ty. 4-5.) 

Plaintiff next set forth verbatim the language of 
Chapter 39 of the Session Laws of Alaska of 1955 
(Regular Session), whieh we previously quoted and 
whieh authorizes appropriations from territorial 
funds for non-pubhe sehool transportation, (Tr. 5-6.) 


In the following paragraph, plaintiff alleged that: 

“5. The Legislature of said Territory, by 
Chapter 6 of the Session Laws of Alaska of 1955 
(Extraordinary Session) enacted a general ap- 
propriation bill appropriating out of monies in 
the General Fund of said Territory the sum of 
$1,250,000.00 for ‘transportation to schools,’ part 
of whieh sum of $1,250,000.00 was, and is by said 
Legislature intended to be made available during 
the school bienmium beginning July 1, 1955, and 
ending June 30, 1957, for the transportation to 
non-public schools of pupils coming within the 
provisions of the aforesaid Chapter 39 SLA 
L558” (hr. 8.) 


He then alleged that plaintiff and said taxpayers of 
the Territory will be forced to pay the funds so 
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appropriated from the regular and special taxes 
(Tr. 7); that the various defendants are charged by 
law with administering and supervising the said trans- 
portation program, as well as with drawing warrants 
and disbursing territorial monies for charges against 
said Territory and for which appropriations have 
been made (Tr. 7-8); and that bv virtue of the said 
statutory provisions, the defendant territorial officials 
will, unless enjoined, expend from the Territorial 
Treasury during the school biennium commencing 
July 1, 1955 and ending June 30, 1957, a substantial 
portion of the said $1,250,000.00 for transportation 
of pupils to non-public, including sectarian and de- 
nominational schools, which funds will come from 
the Territorial Treasury and thereby greatly in- 
crease the taxes of plaintiff and other territorial 
taxpayers. (Tr. 8). 

In the following paragraph, plaintiff alleged that 
the statutes are void and in excess of the power of 
the Territorial Legislature and that the expenditures 
are for an unconstitutional purpose in each of the 
following particulars (Tr. 8-11): 

““(a) Said purported legislation contravenes 
the limitations of the Organic Act of said terri- 
tory, to wit, Section 77 of Title 48 of the United 
States Code, which provides, in part, as follows: 

“ce * * nor shall any public money be ap- 
propriated by the territory or any municipal 
corporation therein for the support or benefit 
of any sectarian, denominational or private 
school, or any school not under the exclusive 
control of the Government * * *’ 


) 


“in that said legislation appropriates publie money 
for the transportation of pupils to sectarian and 
denominational sehools, thereby faeilitating at- 
tendanee at sueh schools, saving such schools the 
expense of themselves providing transportation 
for pupils, and releasing for other sehool pur- 
poses funds which would otherwise be employed 
by the schools for such transportation; and said 
legislation thereby materially supports and sub- 
stantially benefits sueh schools. 


*“(b) Said purported legislation and expendi- 
tures violate the First, Fifth, and Fourteenth 
Amendments to the Constitution of the United 
States and the Civil Rights Aet (Sections 1981, 
1982, and 1983 of Title 42 of the United States 
Code) all made applieable to said Territory by 
Section 23 of Title 48 of the United States Code, 
in that said legislation appropriates public 
momes for and provides for the transportation 
of pupils to seetarian and denominational sehools 
econdueted not merely for educational purposes 
but also for the purpose of indoctrinating ehil- 
dren in the particular dogma of the religious seet 
which conducts the schools. Said legislation 
thereby grants preferences to and aids and sup- 
ports seetarian and denominational education and 
constitutes a law respeeting an establishment of 
religion. Said Jegislation also thereby eompels 
plaintiff and other taxpayers similarly situated 
to be taxed for the support and aid and assistance 
of, and indirectly to eontribute money for the 
propagation of sectarian and denominational 
dogma and which they dishelieve. and therefore 
deprives plaintiff and said other taxpayers of 
their property without due proeess of Jaw by 
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compelling them to pay taxes for and to con- 
tribute money for an unconstitutional purpose, 
to wit, the support and aid and assistance of a 
religious establishment. 


‘‘(e) Said legislation violates the Fourteenth 
Amendment to the United States Constitution 
and the said Civil Rights Act, made appleable to 
said territory as aforesaid, and contravenes the 
limitations of the Organic Act of said Territory, 
to wit, Section 77 of Title 48 of the United States 
Code, in that there is denied to plaintiff and the 
other taxpayers similarly situated the equal pro- 
tection of the laws, and it is class legislation, 
and it is not uniform in operation, to wit, in that 
defendants will necessarily enforce said legisla- 
tion by reason of its wording in a grossly dis- 
proportionate manner so as to constitute a de- 
liberate and intentional discrimination against 
plaintiff and said other taxpayers by expending 
public money thereunder for the transportation 
of children to the schools of one particular sect 
of which plaintiff is not a member, which sect 
will, by comparison with the benefits received by 
other non-public schools, receive a grossly dis- 
proportionate benefit therefrom in terms of both 
the pupils and schools aecommodated.”’ 


Plaintiff concluded by alleging that he has no 
plain, speedy or adequate remedy at law and that the 
acts and intentions of defendants by enforcing and 
implementing said Legislation and by paying out 
public monev for the transportation of pupils to sec- 
tarian and denominational schools will take property 
and property rights from plaintiff and said taxpayers 
and cause them irreparable loss. (Tr. 11.) Plaintiff 
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then prayed that the legislation be declared void, that 
the defendants be enjoined from earrying it into effect 
or from paying out territorial money or contracting 
for such transportation at pubhe expense, and that 
plaintiff be awarded costs of suit. (Ty, 11-12.) 


The gist of the foregoing allegations is a suit in 
equity by a territorial taxpayer to prevent the use of 
tax derived territorial funds for non-public purposes, 
namely, sectarian edueational purposes—a use for- 
hidden in express and detailed terms by the Oreanie 
Aet of Alaska and also by the Federal Constitution. 


The defendants moved the Distriet Court for an 
order dismissing the eomplaint (Tr. 13) on the 
erounds that: 


(a) It fails to state a claim against the defendants 
upon whieh rehef can be granted and 


(b) It does not allege that the plaintiff will suffer 
any injury that will not be suffered in eommon by the 
general public. 

In ruling on defendant’s motion to dismiss, the 
Distriet Court filed an opinion which concedes that 
municipal and county taxpayers have universally been 
permitted toe sue in equity to restrain an unlawful 
expenditure of city or county funds. (Tr. 19-20.) The 
Court also eoneedes that the great majority of Courts 
have upheld the right of state taxpayers te sue for an 
injunction against an unlawful expenditure of state 
funds. (Tr. 20.) Finally, the Court below admitted. 
that the right of a@ territorial tarpayer to sue in re- 
spect of territorial funds has been upheld in respect 
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of the territories of Hawaii and Puerto Rico, (Ty. 
20.) Yet it concluded that the Court of Appeals for 
the Ninth Cirenit has ruled against such a right in 
respect of the Territory of Alaska. Relying on 
Massachusetts v. Mellon, 262 U.S. 447, and Sheldon v. 
Griffin, 174 F. 2d 382 (9th Cir., 1949), the District 
Court granted defendants’ motion for dismissal. (Tr. 
20-23.) 


Subsequent to the filing of its opinion, the Court 
undertook to decide and rendered an additional opin- 
ion determining that attorneys’ fees were properly al- 
lowable as costs to defendants as the prevailing parties 
even though they were represented by the Attorney 
General of Alaska. (Tr. 29-35.) 


The Court then rendered judgment dismissing 
plaintiff’s complaint and ordering that defendant 
(sic) recover attorneys fees in the amount of $250.00. 
(Tr. 24-25.) Plaintiff prosecutes this appeal from 
that judgment. (Tr. 26.) 


QUESTIONS PRESENTED. 

1. Whether plaintiff, as a taxpayer of the Terri- 
tory of Alaska and those similarly situated, may sue 
through plaintiff to restrain territorial officials from 
making an unlawful or unconstitutional expenditure 
of territorial funds derived from taxes. 


2. Whether attorneys’ fees are properly allowable 
as costs to defendants as prevailing parties where 
they are represented hy the Attorney General of the 
Territory but have paid him nothing for his services. 
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3. Whether plaintiff's complaint states a cause of 
action for injunetive relief against territorial officials 
hy reason of their proposed expenditure of territorial 
funds for non-public school transportation, meluding 
to and from sectarian schools. 


SPECIFICATION OF ERRORS. 

1. The District Court erred in dismissing the con- 
plaint herein. 

2. The District Court erred in ordering that a de- 
fendant recover attorneys’ fees in the amount of 
£250.00, or in any amount. 

3. The District Court erred in entering judgment 
for defendants, dismissing the complaint and order- 
ing that a defendant recover attorneys’ fees. 

4+. The District Court erred in finding and con- 
cluding that the complaint does not allege that the 
plaintiff and those similarly situated will suffer an 
injury that will not be suffered in common by the 
general publie. 

5. Phe District Court erred in finding and eon- 
cluding that a plaintiff who alleges that he and those 
similarly situated are taxpayers of the Territory of 
Alaska and that termtorial officials are about to make 
an ounlawful and uneonstitutional expenditure of 
territorial funds alleges no injury different from 
that of the general public, and makes no suffieient 
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showing as to a right to maintain the action, and suf- 
fers no direct or special injury entitling suit. 


6. The District Court erred in not finding that 
plaintiff alleged a direct and special injury entitling 
him and those similarly situated to sue, and alleged 
an injury different from that of the general public, 
and made a sufficient showing of a right to maintain 
the action. 


7. The District Court erred in finding and con- 
cluding that the action presents no justiciable con- 
troversy. 


8. The District Court erred in concluding that it 
is the law of the Ninth Civewit that a plaintiff who 
alleges he and those sinularly situated are territo- 
rial taxpayers and that tax-derived territorial funds 
are about to be unlawfully expended makes no show- 
ing sufficient to allow said taxpayers through him to 
sue in equity to restrain such an unlawful expenditure 
of territorial funds. 

9. The District Court erred in not applying the 
rule of the First Cireuit and the courts of Hawaii 
that a territorial taxpayer may sue to enjoin an un- 
lawful expenditure of territorial funds. 

10. The District Court erred in concluding that it 
Was unnecessary to pass upon the question of con- 
travention of the Organic Act or Constitutional pro- 
hibitions raised by plaintiff. 

1. The District Court erred in not finding that 
plaintiff and those similarly situated had alleged a 
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claim for rehef on the grounds that an unlawful ex- 
penditure of territorial funds is involved. 


ARGUMENT. 


I. PLAINTIFF’S ALLEGATIONS CLEARLY ESTABLISH A JUS- 
TICIABLE CONTROVERSY AND SHOW HIS RIGHT TO MAIN- 
TAIN THIS ACTION ON BEHALF OF HIMSELF AND THOSE 
SIMILARLY SITUATED. THE JUDGMENT OF DISMISSAL 
SHOULD THEREFORE BE REVERSED. 


The real question here is whether plaintiff and those 
similarly situated have sufficiently shown a standing 
to sue when plaintiff alleges that they are territorial 
taxpayers who have directly contributed through 
territorial taxes to a fund which is about to be ex- 
pended for a purpose expressly forbidden by the Or- 
ganic Act and the Federal Constitution. We say 
the authorities are clear that they have. We also 
say that the Alaska District Court has twice in 
the last vear misapphed the rule of Massachusetts 
vr. Mellon, 262 U.S. 447, applicable only to United 
States taxpayers and congressional appropriations 
and has likewise misinterpreted the law of this Cir- 
euit as set forth in Sheldon v. Griffin, 174 F. 2d 382. 


A. Plaintiff has shown that a direct and substantial pecuniary 
injury will result to himself and other territorial taxpayers 
similarly situated if the unconstitutional expenditures are 
allowed since the funds are derived directly from territorial 
taxes paid by plaintiff and said other taxpayers. 


Plaintiff alleged that he and those similarly situ- 
ated are citizen, resident, taxpayers of the Territory 
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of Alaska; and assessed for and lable to pay taxes 
to the Territory; and actually have paid territorial 
income taxes, school taxes, and license taxes. (Tr. 
4.) He showed that the non-pubhe school transpor- 
tation expenses will be paid from funds appropri- 
ated for that purpose by the Legislature. (Tr. 6.) 
He showed that the Legislature has actually ap- 
propriated monies from the General Fund of the 
Territory for non-public school transportation, in- 
eluding sectarian schools. (Tr. 6-7.) He showed that 
the defendants intend to expend such appropriated 
funds for said non-public school transportation. (Tr. 
7-8.) And, plaintiff specifically alleged that these 
appropriated funds which will be so expended were 
obtained in part from the regular and special taxes 
paid. by and required to be paid to said Territory 
by plaintiff and those similarly situated. (Ty. 7.) 
He also pointed out that such funds will thereby be 
lost from the Territorial Treasury and that the pay- 
ment thereof will greatly increase said taxpayers’ 
mares. (Tr. 8.) 


In short, we are not merely dealing with a member 
of the general public; nor are we dealing with some- 
one only remotely affected by the expenditure of ter- 
ritorial funds; nor are we merely dealing with terri- 
torial funds whieh are contributed by and held for 
a limited group of taxpayers or private individuals. 
We are dealing with the general fund of Alaska, de- 
rived directly from taxes paid by plaintiff and those 
similarly situated and being expended for a purpose 
forbidden by the Organie Act. 
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Plaintiff's interest and that of those for whom he 
speaks is not an etherial one based on convictions 
alone. He and they are taxpayers. They are compelled 
to supply the funds that have been illegally appropri- 
ated and will be wrongfully spent. Moreover their in- 
terest is not infinitesimal like that of a U. 8. taxpayer 
who challenges a congressional appropriation. The 
population of the Territory of Alaska is less than 
130,000 by the last official U. S. census. Thus the 
direet pecuniary interest of plaintiff and those sim- 
larly situated in and direet pecuniary loss from an 
uneonstitutional expenditure of pubhe funds is far, 
far greater than that of the taxpayers in hundreds 
of eities and counties who have universally been 
allowed to maintain taxpayer suits. It is 23 times 
greater than that of a Puerto Rican taxpayer and 5 
times greater than that of a Hawaiian taxpayer—both 
of whom have been allowed to maintain taxpayer 
suits. It is over a hundred times greater than that 
of a taxpayer in many of the states which have ruled 
that a state taxpayer has a diveet, pecuniary interest 
sufficient to entitle him to sue. Lastly, it is ecer- 
tainly no less than that of a stockholder in many 
of the large corporations whose stockholders have 
always been held to have suffieient interest to bring 
a suit to prevent waste of corporate funds. 

It is therefore safe to say that, aside from direet 
authority and compelling policy reasons for allowing 
plaintiff and those similarly situated to bring this snit, 
there is ample showing of a direct, immediate, and 
substantial pecuniary loss resulting from an expen- 
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diture of the territorial funds to which they con- 
tribute. 


B. There is strong and persuasive authority, directly in point, 
allowing territorial taxpayer suits in a case like this. Thus 
the Courts have allowed both Puerto Rican and Hawaiian 
taxpayers to bring suits against territorial officials. 


The decision of the Cirewmt Court of Appeals for 
the First Circuit, in Buscayha v. District Court of 
San Juan, 145 Fed. 2d 274, (1st Cir., 1944), Cer. Den. 
65 Sup. Ct. 434, 323 U.S. 793, is directly in point. 
This ease involved a suit by a Puerto Rican taxpayer 
against the Treasurer of Puerto Rico and others, to 
enjoin them from making any further allocation of 
insular funds for emergency relief purposes, on the 
ground that no valid legislative appropriation existed 
therefor. From an order of the Supreme Court of 
Puerto Rico RESTORING A RESTRAINING OR- 
DER ISSUED BY THE DISTRICT COURT OF 
SAN JUAN, the defendants and intervenors ap- 
pealed. The Cirewit Court of Appeals for the First 
Cireuit affirmed. Among other points on appeal the 
defendants raised the following: 

Does the plaintiff taxpayer Miro have some 
special interest of such nature as to qualify him 
to bring the proceedings for injunction, for which 
he has applied in the present case? 


In considering this question on appeal, the Cireuit 
Court of Appeals for the First Cireuit said (145 F. 
2d 283) : 

“The three judges of the Supreme Court of 
Puerto Rico who sat on this case agreed that this 
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question is of a loeal nature. They disagreed, 
however, as to its answer. A majority of them, 
noting that the authorities were UNANIMOUS 
TO THE EFFECT THAT A MUNICIPAS 
TAXPAYER has standing to enjoin the illegal 
use of MUNICIPAL funds, that a FEDERAL 
TAXPAYER has no standing to do the same 
with respeet to federal funds (Commonwealth of 
Massachusetts v. Mellon, 262 U.S. 447, 48 Sup. 
Ct. 597), and that there was a split in the anthor- 
ities where state funds were eoneerned, were ‘in- 
elined to aeeept as more reasonable the rule 
LAID DOWN BY THE MAJORITY OF THE 
STATE JURISDICTIONS, whieh recognizes the 
right of the taxpayer to appear in a court of 
equity to stop the use, without prior legislative 
authorization therefor, of STATE FUNDS by 
exeentive officers of the state.” The majority then 
went on to sav: 


**The reeognition of that mght is needed more 
in Puerto Rieo than in state communities. In 
the latter, the executive ehief or the chiefs of 
departments, if they aet ultra vires or without 
authorization from the Legislature, and make 
illegal use of publie funds, may be submitted to 
an ‘‘impeaehment”’ proceeding and punished for 
their illegal aet. IF in Puerto Rico, the legisla- 
ture of whieh lacks authority to bring ‘‘impeach- 
ment’? proceedings and whose high exeeutive of- 
ficers do not derive their authority and power 
from the consent of the governed, WE ADOPTED 
THE RULE FOLLOWED BY A MINORITY 
OF THE STATE JURISDICTIONS AND IG= 
NORED THE FACT THAT THE MODERN 
TENDENCY IS IN THE DIRECTION OF AC- 
KNOWLEDGING THE RIGHT OF THE 
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TAXPAYER TO SUE THOSE WHO MAKE 
ILLEGAL USE OF PUBLIC FUNDS, we 
would have to admit that in this jrvisdiction the 
legal act of making unauthorized use of public 
funds could be committed without there existing 
an efficient remedy to avoid or punish the same. 
We would have to confess that in Puerto Rico 
the legal maxim ubi jus, ibi remedinm has no 
meaning.’ 


‘The court below therefore held ‘that petitioner 
taxpayer HAS THE NECESSARY STAND- 
ING AND INTEREST TO BRING THIS IN- 
JUNCTION PROCEEDING.’ We are asked to 
reverse this holding on two grounds: 

‘‘First because it is patently erroneous, and sec- 
ond because the question is not a loeal but a fed- 
eral one controlled by the decision of the Su- 
preme Court in Commonwealth of Massachusetts 
v. Mellon, supra. WE DO NOT AGREE. 


‘‘Tf the question be one of local law we certainly 
eannot say that the Supreme Court of Puerto 
Rico fell into manifest error in ADOPTING 
THE RULE OF A MAJORITY OF THE 
HIGHEST STATE COURTS FOR THE REA- 
SON THAT THAT RULE WAS NOT ONLY 
SUPPORTED BY THE BETTER REASON 
BUT ALSO WAS PECULIARLY APPRO- 
PRIATE TO PUERTO RICO. The arguments 
rather half-heartedly advanced by the defendants 
in support of reversal on this ground are not of 
sufficient importance to warrant discussion. 


‘‘Their arguments in support of their second 
eround for reversal on this point eannot, how- 
ever, be disposed of so summarily. In essence 
they say that in Commonwealth of Massachusetts 
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v. Mellon the Supreme Court of the United States 
decided that the constitutional doctrine of separa- 
tion of powers prevents the courts from inter- 
fering at the behest of taxpayers with the action | 
of executive officials, that the doctrine of separa- 
tion of powers, as a matter of federal law, applies | 
in Puerto Rico, and hence that the Supreme Court | 
of Puerto Rico was not free to select its own rule 
and erred in refusing to follow the rule estab- 
lished in the case last cited (Commonwealth of 
Massachusetts v. Mellon, supra). 


‘We concede that the doctrine of separation of | 
powers is implicit in the Organic Act of Puerto 
Rico as it is in the Philippine Organic Act ..._ 
but we do not concede the rest of the defendants’ 
argument... 


“The language of the court in Commonwealth 
of Massachusetts v. Mellon was directed to a case 
involving the relation of an individual taxpayer 
to the FEDERAL GOVERNMENT. The inter-— 
est of such an individual, as affected by an al- 
leged illegal expenditure of FEDERAL FUNDS, - 
was regarded as so minute, indeterminable, and | 
remote, as not to present any substantial ease or | 
controversy in the constitutional sense between 
the plaintiff and the Secretary of the Treasury. 
BUT THE RELATION OF A TAXPAYER 
TO THE GOVERNMENT OF PUERTO RICO 
IS, AS A MATTER OF DEGREE, NOT SO 
ATTENUATED, and despite any purely logical 
arguments which might be made from some of 
the langnage in Commouwealth of Massachusetts 
uw. Mellon, WH WAVE NO DOUBT THAT TF 
IS WITHIN THE COMPETENCE OF THE 
TERRITORIAL GOVERNMENT, EITHER 
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BY LEGISLATIVE ACT OR JUDICIAL DE- 
CISION, TO AUTHORIZE A TAXPAYER’S 
BILL IN EQUITY IN A CASE LIKE THE 
PRESENT WITHOUT TRENCHING UPON 
THE DOCTRINE OF SEPARATION OF 
POWERS IMPLICIT IN THE ORGANIC 
ACT.”’ (Emphasis supplied.) 


Equally in point are three Hawaiian cases. 


First, in Lucas v. American Hawaiian E. & C. Co., 
16 Hawaii 80, plaintiff, a citizen and taxpayer of the 
Territory of Hawaii, brought suit against the Terri- 
torial Superintendent of Public Works, the Terri- 
torial Auditor, and others to restrain any expenditure 
of public funds for an allegedly illegal contract. The 
Circuit Judge of the First Circuit issued a perpetual 
injunction; and the Hawaiian Supreme Court affirmed 
the judgment on appeal, stating at 16 Hawaii page 86: 

‘“‘Tt is next contended that the plaintiff has no 
right as a taxpayer to maintain this suit. The 
right of a taxpayer to bring suit to restrain a 
public officer from doing an illegal act has been 
settled in this jurisdiction since the case of Castle, 
et al. v. Kapena, 5 Haw. 27 (1883). If the ques- 
tion could be considered an open one we should 
follow the rule laid down in Crampton v. Za- 
briske, 101 U. S. 601, and in R. P. R. R. Co. v. 
Hall, 91 U.S. 348, cited in Castle v. Kapena. It 
is not necessary that the plaintiff should show 
actual damage to himself and to all others sim- 
ilarly situated, as is contended by the Assistant 
Attorney General. The cause of action is the 
alleged improper awarding of a contract, after 
a eall for tenders based on indefinite specifica- 
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tions. If there has been a violation or evasion of 
the law requiring the awarding of the contract 
to the lowest bidder, after a public advertisement 
for tenders, damage is presumed to result to all : 
taxpayers. The object of the suit is to prevent 
the violation of the law. The consequences which 
may result in case the law is disregarded are so 
obvious that no proof of actual pecuniary damage 
is necessary. In Crampton v. Zabriske the court 
on page 609 says: ‘* * * From the nature of the 
powers exercised by municipal corporations, the 
great danger of their abuse, and the necessity of 
prompt action to prevent irremediable injuries, it 
would seem eminently proper for courts of equity 
to interfere upon the appheation of the taxpayers 
of a county to prevent the consummation of a 
wrong, when the officers of the corporations 
assume, in excess of their powers, to create bur- 
dens upon property-holders. Certainly in the ab- 
sence of legislation restricting the right to inter- 
fere in such eases to public officers of the state 
or county, there would seem to be no substantial 
reason why a bill by or on behalf of individaul 
taxpayers should not be entertained to prevent 
the misuse of corporate power.’ The plaintiff 
comes within the rule, and no further showing 
as to damages is necessary under the facts in this 
case.”’ 


Again in Castle v. Seerctary of Hawai, 16 Hawaii 
769, plaintiff sued as a taxpayer of the Territory 
of Hawaii to restrain the Seeretary of the Territory 
from expending any money for a special election 
under authority of a statute which he said violated 
the Organic Act and other constitutional provisions. | 
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The Supreme Court again upheld the right of the tax- 
payer to sue, stating at 16 Hawaii pages 774 and 
776-777 : 


“That the remedy sought by the plaintiff is 
available to him in his capacity as a citizen and 
taxpayer appears to be within the rule in Castle, 
erably. Kapena, 5 Haw. 27.* * * 


“The Kapena ease was expressly affirmed in 
Lucas v. American-Hawatian Enginecring & Con- 
struction Co., ante, p. 86, in which the court used 
the following language : 

«The right of a taxpayer to bring suit to re- 

strain a public officer from doing an illegal act 

has been settled in this jurisdiction since the 

ease of Castle, et al. v. Kapena, 5 Haw. 27 

(1883).’ 

‘We see no occasion to depart from this rule. 
The argument that a single taxpayer may not 
represent the wishes of the majority and that 
a question of public interest ought not to be 
adjudicated at his sole instance, with no oppor- 
tunity for expression of opposing views, does 
not, in our opinion, affect his right to an adjudi- 
eation. Any person, citizen or not, accused of an 
offense, may raise the question of the constitu- 
tionality of the law under which he is tried, and 
no one but himself and the prosecution is entitled 
to be heard upon it. Adjudicating the constitu- 
tionality of the act in advance of county organ- 
ization avoids unnecessary expense and complica- 
tion if the decision is adverse to the Act, and, if 
in its favor, furnishes desirable assurance of 
legal protection to those who shall be elected 
to county offices besides having burdensome and 
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expensive litigation in respect of matters so ad-— 
judicated. 


‘While equity has not jurisdiction to deter- 
mine politieal rights but is confined to questions 
affecting rights of property, it appears to us that 


as a taxpayer comes within equitable jurisdiction 
for proteetion of property rights against acts 
of executive officers under unconstitutional stat- 
utes.”’ 


Finally, in the earlier ease of Castle v. Kapena, 5 


Hawaii 27, the Hawaiian Supreme Court denied 
a writ of mandamus to a plaintiff taxpayer but said 
that an mgjunction would lie to restrain territorial 
officials against the unlawful disbursement of funds 
or the illegal creation of a debt. The Court states 
at 5 Hawaii pages 34-35: 


the ease presented by the plaintiff in his eapacity 


“Tt is said, for the respondent, that as the- 
petitioners suffer no special and private injury, — 
they cannot claim a standing in Court. There is 
authority for this position. Under some — 
stances, it would be for the Attorney-General, or] 
officer occupying an analogous position, to bring: 
proceedings. In some cases, private parties, mov- 
ing proceedings for mandamus or injunetion, ” 
bring it in the name of the Attorney-General, and- 
permission to do so is aceorded as of course. 


“Merrill v. Plainfield, 45 N. H. 126, may be 
cited as one of the cases supporting the right of 
individuals to bring action in a publie matter; 
the Court saving that as the town by vote under- 
took to appropriate money in a manner unau- 
thorized by law, any person who is a taxpayer 
in town, and liable to he assessed for any part 
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of such sum, may properly interfere to prevent 
its payment and misapplication, and granted a 
perpetual injunction. 


“The principal objection to permitting suits 
to be brought by private taxpayers, 1s said to be 
the annoyance to public officers by a multiplicity 
of suits. The answer to this, as well as the doc- 
trine in such eases, is set forth in a recent case 
in the Supreme Court of the United States, 
Crampton v. Zabriskie, 101 U. S. Reports, heard 
in 1879. We quote the language of Mr. Justice 
Field at large: 


‘“* “Of the right of resident taxpayers to invoke 
the interposition of a Court of Equity to prevent 
an illegal disposition of the moneys of the county, 
or the illegal creation of a debt which they, in 
common with other property holders of the 
county, may otherwise be compelled to pay, there 
is at this day no serious question. The right has 
been recognized by the State Courts in numerous 
cases, and from the nature of the powers exer- 
cised by municipal corporations, the great dan- 
gers of their abuse, and the necessity of prompt 
action to prevent irremediable injuries, it would 
seem eminently proper for Courts of Equity to 
interfere, upon the application of taxpayers of a 
county, to prevent the consummation of a wrong, 
when the officers of those corporations assume, 1n 
excess of their powers, to create burdens upon 
property holders. The Courts may be safely 
trusted to prevent the abuse of their process in 
such cases.’ ”’ 


* * * * * ¥ * 


“Tt is apparent that if there is to be a pro- 
ceeding in the case at bar, it must be brought 


C. 
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by some other person than the Attorney-General. 
The Attorney-General is bound by the statute 


defining his office to appear in defense of actions © 


brought against Government officers. He does so 
in this case, and the respondent herein acts under 


the direction of the King in Cabmet Council, of 


which the Attorney-General is a member.”’ 


In an analogous situation where a state taxpayer sues to en- 
join the illegal or unconstitutional expenditure of state 
funds, the great weight of authority allows such suit—and 
for good and compelling reasons, 


It is equally well established in the great majority 


of states today that a taxpayer and, through him, 


those similarly situated may sne to enjoin state 


officials against an unlawful expenditure of state 
funds. Thus the Court says in err v. Rudolph, 75 
N.D. 91, 25 N.W. 2d 916 at 919: 


‘‘At the threshold of the ease we are met by 
the defendants’ challenge to the right of the 
plaintiff to institute this action. They say he 
has no legal eapacity to do so and especially 
none to ask that state officers be restrained from 
acting pursuant to statutory direction and aun- 
thority. This court, however, has often held that 
where public funds are about to be unlawfully 
expended a taxpayer in his own behalf and on 
behalf of his fellow taxpayers may challenge the 
proposed expenditure and invoke the powers of 
equity to prevent the officers about to do so from 
making it. (Citing eases.) It is true that these 
ceases do not involve the expenditure of state 
funds but we can see no reason why the facet that 
the instant case does should render the rule there 
applied inapplicable here. (Citing cases.) We 
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therefore hold that the defendants’ challenge must 
be overruled. Thus it becomes necessary to ex- 
amine into the merits of the case.”’ 


The following cases clearly demonstrate that the 
great weight of authority is in accord with the 
Rudolph case where state officials and an illegal 
expenditure of tax-derived state funds are involved. 
They show also that the interest of such taxpayers is 
special and distinct from that of the general public. 

Fergus v. Russell, 270 I. 304, 110 N.E. 130; 

Castilo v. State Highway Commission, 312 Mo. 
244, 279 S.W. 673; 

Hill v. Rae, 52 Mont. 378, 158 Pac. 826; 

Conway v. New Hampshire Water Resources 
Board, 89 N.H. 346, 199 A. 838; 

Horvitz v. Sours, 74 Ohio App. 467, 58 N.E. 
2d 405 ; 

Funk v. Mullan Contracting Co., 78 A. 2d 632 
(Md. Ct. of Appeals) ; 

Page v. King, 285 Pa. 153, 131 Atl. 707; 

Leckenby v. Post Printing & Publishing Co., 
65 Colo. 443, 176 Pac. 490; 

Green v. Jones, 164 Ark. 118, 261 S.W. 43; 

Midwest Popcorn Co. v. Johnson, 152 Neb. 867, 
43 N.W. 2d 174; 

Ellingham v. Dye, 178 Ind. 338, 99 N.E. 1; 

Terrell v. Middleton, 187 S.W. 367 (Tex. Civ. 
(App.); 

Carrier v. State Administrative Board, 225 
Mich. 571, 196 N.W. 182; 

Johuson v. Gibson, 240 Mich. 515, 215 N.W. 
3oo% 
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Teer v. Jordan, 232 N.C. 48, 59 S.E. 2d 359; 

Gaston v. State Highway Dept., 134 8.C. 402, 
132 8.E. 680; 

Crawford v. Gilchrist, 64 Fla. 41, 59 So. 963; 

Democrat Printing Co. v. Zimmerman, 245 Wis. 
406, 14 N.W. 2d 428; 

Lipinskt v. Gould, 173 Minn. 559, 218 N.W. 
122; 

Martin v. Ingham, 38 Kan, 641, 17 Pac. 162; 

Stewart v. Stanley, 199 La. 146, 5 So. 2d 531; 

Evanhoff v. State Industrial Accident Comm., 
78 Ore. 503, 154 Pac. 106; 

Spriggs v. Clark, 45 Wyo. 62, 14 P. 2d 667; 

Goode v. Tyler, 237 Ala. 106, 186 So. 129; 


Lyon v. Bateman, 228 P. 2d 818 (Utah Sup. J 


Cie 
Lyn v. Polk, 8 Lea. 121; 
Caine v. Robbins, 61 Nev. 416, 131 P. 2d 516; 
Wentz v. Dawson, 149 Okla. 94, 299 Pac. 493; 
Invermore v. Waite, 102 Cal. 113, 36 Pac. 424; 
Aiken v. Armistead, 186 Ga. 368, 198 S.E. 237. 


D. It scarcely seems necessary to confirm that city and county 
taxpayers have universally been allowed to sue. In fact the 
Ninth Circuit has expressly upheld such a suit by an Alaskan 
taxpayer. 


In Crampton v. Zabriskie, 101 U.S. 601, 25 L. Ed. 
1070, the United States Supreme Court states the 
fundamental and nniversal rule which allows tax- 
payers to sue in equity to restrain the unlawful 
expenditure of city and county funds. Following this 
rule, the Ninth Cirenit Court of Appeals held, in 
Valentine v. Robertson, 300 Fed. 521, that a taxpayer 
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of the City of Juneau could sue in equity to restrain 
the city treasurer and others from the unlawful ex- 
penditure of public money. 


E. The Ninth Circuit has never ruled against the standing of 
territorial taxpayers to seek an injunction against the un- 
constitutional expenditure of territorial funds. The Court be- 
low clearly misconstrued and misapplied the case of Sheldon 
v. Griffin, That case dealt only with a fund made up of 
employer contributions, fines, and penalties and with a statu- 
tory amendment which this Court expressly declared added 
nothing to the burden of territorial taxpayers. Moreover, 
this Court’s ruling in Valentine v. Robertson ciearly paves 
the way for its adoption of the rule of the First Circuit and 
the Hawaiian cases allowing territorial taxpayers to sue in a 
case like this. 

The history of suits by Alaskan taxpayers to enjoin 


illegal appropriations is as follows: 

In the ease of Valentine v. Robertson, 300 Fed. 521 
(9th Cir., 1924), the plaintiff sued as a taxpayer to 
enjoin the Treasurer of the City of Juneau from 
expending public funds appropriated by the city to 
defray the expenses of a lobbyist. The lower Court 
held that such payments were lawful and refused 
to grant an injunction. The Ninth Cirenit Court of 
Appeals reversed the judgment and remanded the 
eause to the trial Court with instructions to grant 
the injunction prayed for. Squarely ruling on the 
Alaskan taxpayer’s right to sue, the Court said 
at 300 Fed. 525: 


‘‘The appellees deny the right of the appellant 
as a taxpayer to invoke the aid of a court of 
equity to restrain an unlawful expenditure of the 
money of the city. Opposed to their contention 
is the well-settled rule of the federal courts. 
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Crampton v. Zabriskie, 101 U. 8S. 601, 609, 
25 L. Ed. 1070; Mass. v. Mellon, 262 U. 8. 447, 
486, 43 Sup. Ct. 597, 67 L. Ed. 1078; Colorado 
Pav. Co. v. Murphy, 78 Fed. 28, 23 C.CuAR Gam 
37 L.R.A. 6380. Likewise opposed to it is the 


almost universal rule of the Supreme Courts of — 


the States, 19 R.C.L. 1168, and cases there cited.” 


Next, in the case of Wickersham v. Smith, 7 Alaska 
522, the plaintiff Wickersham brought suit against 
the Treasurer of the Territory of Alaska to restrain 


him from paying out of the Territorial Treasury — 


various sums of money which, he alleged, had been 
illegally appropriated by the Territorial Legislature. 
Plaintiff alleged that he was a taxpayer of the Terri- 
tory, that the items complained of would be paid out 
of the Territorial Treasury by the defendant illegally, 
that the sums would thereby be lost from the public 
funds, and that their illegal payment would greatly 
increase the plaintiff’s taxes. At the time of present- 


ing his complaint, plaintiff moved for a temporary — 
restraining order. The defendant interposed a de- — 


murrer, asserting that plaintiff had no capacity to 
sue and citing Massachusetts v. Mellon, 262 U.S. 487. 
After discussing certain of defendant’s cases, the 
District Court drew an analogy between the status 
of a territory and that of a county—the territory de- 
pending for its existence upon the will of Congress 
in the one case and the county upon the will of the 
state legislature in the other, and neither being co- 
equal in status with the courts. The Court then said 
that the point had not been argued and that it was 
unnecessary to pass upon it at that time. Bué the 
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District Court discussed the illegality aspects and 
granted the temporary injunction. 


Next, in Demmert v. Smith, 82 F. 2d 950 (9th Cir., 
1936), the plaintiff, as a taxpayer of the Territory 
of Alaska, sued to enjom the Territorial Treasurer 
from disposing of certain public moneys appropriated 
by the Territorial Legislature for the benefit of the 
needy and indigent. Plaintiff alleged that the appro- 
priations violated the equal protection clause by dis- 
criminating against Indian or Eskimo residents. A 
demurrer was interposed and sustained without leave 
to amend, and a judgment of dismissal was entered. 
On appeal, the Ninth Cireuit Court of Appeals pointed 
out that plaintiff was neither an Eskimo nor an 
Indian and could only be affected as a taxpayer. The 
Court then went on to say that since the entire fund 
could be properly and lawfully expended if the un- 
constitutional portion were stricken, the plaintiff 
eould not even claim injury as a taxpayer. The Cir- 
cenit Court of Appeals, therefore, affirmed the lower 
Court and refused to consider the question of plain- 
tiff’s standing as a territorial taxpayer, saying at 82 
im, 2d 952: 

‘‘As to whether or not a taxpayer of Alaska, 
a Territory of the United States, ean maintain a 
taxpayer’s suit is a point that need not be de- 
cided in this case for reasons already pointed out 
and we refrain from expressing any opinion on 
that question.”’ 


The final case prior to 1955, and the only other case 
decided by the Court of Appeals, is Sheldon v. Griffin, 
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174 F. 2d 382 (9th Cir., 1949). There the plaintiff 
alleged that he was a citizen and taxpayer of Alaska 
and brought suit against the Executive Director and 
other members of the Unemployment Compensation 
Commission of Alaska. The plaintiff songht to pre- 


vent the Unemployment Compensation Commission — 


from giving effect to a recent amendment of the 
Unemployment Compensation Code. The amendment 
provided for a system of credits to be granted qual- 
ified employers on an experience merit basis and also 
reduced the waiting period from two weeks to one 
week before benefits could be claimed by unemployed 
persons. Plaintiff challenged the validity of the 
amendment for asserted irregularities in the course 
of the bill’s passage. The District Court found that 
the bill had not been given a third reading in the 
House as required by the Organic Act, and granted 
the injunctive relief prayed for. However, this Court 
reversed the judgment, saying: 


‘‘TIn his complaint the plaintiff alleged merely | 


that he is a citizen and taxpayer of Alaska. While 
he offered no proof on the subject we may assume 
that he oeeupies that status. THE AMEND- 
MENT UNDER ATTACK ADDS NOTHING 
TO THE BURDEN OF THE TAXPAYERS 
OF ALASKA. The unemployment compensation 
FUND administered by the Commission IS 
MADE UP OF CONTRIBUTIONS EXACTED 
FROM EMPLOYERS in accordance with regu- 
lations prescribed by the Commission, plus fines 
and penalties colleeted pursuant to the provisions 
of the Act. Alaska Compiled Laws 1949, Section 
51-5-5. There is nothing in the pleading or proof 
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to indicate that the plaintiff has a particular 
right of his own to which injury is threatened, 
or any interest distinguishable from that of the 
general public in the administration of the law. 
To entitle himself to be heard he is obliged to 
demonstrate not only that the statute he attacks 
is void but that he suffers or is in imminent 
danger of sustaining some direct injury as the 
result of its enforcement, and not merely that he 
suffers in some remote or indefinite way in com- 
mon with the generality of people.’’ (Emphasis 
ours. ) 


The simple and clear holding of Sheldon v. Griffin 
is that the plaintiff—thongh alleging he was a tax- 
payer—was not affected AS A TAXPAYER. The 
funds in question were not derived from territorial 
taxpayers as such, but were collected from the em- 
ployers alone. The Court of Appeals for the Ninth 
Circuit plainly says at 174 F. 2d 383: 
“THE AMENDMENT UNDER ATTACK 
ADDS NOTHING TO THE BURDEN OF 
THE TAXPAYERS OF ALASKA.” 


Henee its ruling that the taxpayer had suffered no 
injury entitling him to sue. 


Our case is far different. Territorial funds col- 
lected from territorial taxpayers are involved, The 
statute here does add substantially to the burden of 
the tarpayers of Alaska. Plaintiff and those similarly 
sttuated do suffer injury AS TAXPAYERS. 


Returning to the case of Sheldon v. Griffin, it must 
be observed that the Court of Appeals did not rule 
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upon a ease like ours. Nor was it asked to. This is 
clear from the fact that the Court discussed no 
authorities involving the right of a taxpayer to en- 
join illegal expenditure of territorial funds. Thus 
it did not discuss the case of Buseagha v. District 
Court of San Juan, 145 F. 2d 274 (1st Cir, 1944), 
Cer. Den. 65 8. Ct. 434, directly upholding such right. 
Nor did it discuss the Hawaiian eases, Lueas v. Amer- 
ican Hawaiian bh. & C. Co., 16 Hawaii 80; Castle v. 
Seeretary of Hawaii, 16 Hawaii 769; and Castle v. 
Kapena, 5 Hawaii 27, directly upholding such right. 
Nor did it discuss the ninth cireuit cases we have 
analyzed above. The reason, of course, is that it did 
not have that kind of a case. No added burden to 
taxpayers was involved. No territorial, tax-derived 
fund was involved. And no territorial taxpayers 
were injured as such. 


We, therefore, say unhesitatingly that as of this 
date, the Court of Appeals for the Ninth Cirewt has 


never determined that territorial tarpayers may not — 


sue to enjoin an illegal expenditure of territorial 
funds. 

The District Court of Alaska erroneously eon- 
cluded in Shelton v. Wade, 130 F. Supp. 212 (D. C. 
Alaska, 1955), and in our case that the point had 
been decided in this Cireuit. But it should be 
noted that the District Court in Shelton v. Wade, 
supra, did not analyze the faets in Sheldou v. Griffin, 
174 F. 2d 382. Nor did it discuss the fact that no tax- 
derived funds were involved in the Sheldon ease. Nor 
did it refer to the plain statement in the Sheldon case 
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that the amendment there added nothing to the bur- 
den of the taxpayers of Alaska. Noy did it discuss 
taxpayer cases directly in point, such as Valentine v. 
Robertson, 300 Fed. 521 (9th Cir., 1924); Buscagha 
v. District Court of San Juan, 145 F. 2d 274 (1st Cir., 
1944), Cer. Den. 65 S. Ct. 4384; and the Hawaiian 
eases. Finally, it did not discuss that the vast body 
of state authorities allowing suit by city, county and 
state taxpayers. 


In our ease, the District Court in its opinion con- 
ceded that Puerto Rican, Hawaiian and state taxpay- 
ers are allowed to sue. It nevertheless felt itself pre- 
eluded by the case of Sheldon v. Griffin, supra, and 
assumed that the Sheldon case rested on the doctrine of 
separation of powers enunciated in Massachusetts v. 
Mellon. But the difficulty with the trial Court’s erro- 
neous assumption is that the Court of Appeals never 
once mentioned this factor in its decision of the 
Sheldon case. And it did specifically point out that 
the plaintiff there had suffered no injury as a tax- 
payer because no added tax burden was involved. 


In short, it seems clear to us that the Court of Ap- 
peals in the Sheldon case cited Massachusetts v. Mellon 
for a particular point—to show that where there is 
no justiciable controversy, there can be no suit. And 
the Court of Appeals held that a taxpayer shows no 
justiciable controversy where uo added tax burden is 
involved. The Court plainly states this point. 

Tn conclusion, therefore, we emphasize (1) the clear 
holding in Valentine v. Robertson, 300 Fed. 521 (9th 
Cir., 1924). There the Court of Appeals for this cirenit 
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unhesitatingly relied upon the many federal and state 
cases allowing municipal and county taxpayers to sue. 
(2) As we have demonstrated in preceding sections, 
the great majority of state courts have applied this 
same rule in allowing state taxpayers to sue in re- 
spect of state funds. (8) Finally, in four well-reasoned 
decisions, the Court of Appeals for the First Cireuit 
and the Hawaiian Courts have applied the same rule 
to territorial taxpayers. (4) Moreover, as Judge Reed 
pointed out in Wiekershan v. Smith, 7 Alaska 522, 
the situation in the Territories is more like that of 
eounties. For, in the Territories, one deals with legis- 
lative bodies which exist at the will of Congress, are 
limited by the laws of Congress, and are not co-ordi- 
nate branches of government. And the federal courts 
should stand as guardians of the law—just as state 
courts stand as guardians of the law in respect of 
county and municipal governments which exist at the 
will of and are limited by state laws. 


We have set forth above an analysis of the Bus- 
caglia ease decided by the First Cireuit. We do urge 
a study of that decision for a thorough, timely, well- 
reasoned appheation to the Territories of the taxpayer 
doctrine. And we urge that this Court should fol- 
low the lead of its own decision in Valentine v. Rob- 
ertson, 300 Fed. 521, and apply the well-reasoned de- 
cisions in the First Cirenit and the Hawaiian Courts, 
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F. The lower Court has misapplied the rule of Massachusetts v. 
Mellon. We are not merely dealing with the infinitesimal re- 
lationship of a lone federal taxpayer to the Federal Treasury 
in respect of a nationwide appropriation. Our taxpayer 
plaintiff and those similarly situated for whom he speaks 
urge a case involving the relatively few residents of Alaska, 
the even smaller number of taxpayers there, and the direct 
and substantial addition to their tax burden caused by il- 
legal expenditures. These taxpayers need judicial safe- 
guards against violations of the organic law and of the 
Federal Constitution. 


In the states, our city and county governments are 
hmited in their actions by the state ‘‘organie act’’— 
the constitution. They are limited as well by the pro- 
hibitions of the state legislature. And the state courts 
stand as guardians against any actions by city and 
county officials in violation of these organic and legis- 
lative prohibitions. This principle was well recognized 
by the United States Supreme Court in Massachusetts 
v. Mellon, when it said at 67 L. Ed. 1085: 

“‘The case last cited came here from the court 
of appeals of the District of Columbia, and that 
court sustained the right of the plaintiff to sue 
by treating the case as one directed against the 
District of Columbia, and therefore subject to the 
rule frequently stated by this court, that resident 
taxpayers may sue to enjoin an illegal use of 
the moneys of a municipal corporation. Roberts 
v. Bradfield, 12 App. D.C. 453, 459, 460. The 
interest of a taxpayer of a municipality in the 
application of its moneys is direct and immediate, 
and the remedy by injunction to prevent their 
misuse is not inappropriate. It is upheld by a 
large number of state cases and is the rule of 
this court.” 
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In the Mellon case itself, however, the eourt was — 


concerned with a taxpayer of the United States who 
was challenging a federal appropriation. He claimed 
his interest in the moneys of the U. S. Treasury 
was sifficient to entitle him to sue. The Supreme 
Court expressed concern that federal courts should 
not thus open the flood gates to millions of tax- 
payers who might challenge all sorts of federal ap- 
propriation statutes. Moreover, it called attention to 
the co-equal status under the Federal Constitution of 
the Execeutive Branch and the Supreme Court. 
These two considerations differentiated that case 
sharply from suits by city, county, and even state tax- 
pavers. That was meat of the decision. The Supreme 
Court said at 67 L. Ed. 1085: 


‘But the relation of a taxpayer of the United 
States to the Federal government is very differ- 
ent. His interest in the moneys of the Treasury— 
partly realized from taxation and partly from 
other sourees—IS SHARED WITH MILLIONS 
OF OTHERS; IS COMPARATIVELY MI- 
NUTE AND INDETERMINABLE; AND THE 


EFFECT UPON FUTURE TAXATION OF@ 


ANY PAYMENT OUT OF THE FUNDS SO 
REMOTE, FLUCTUATING and UNCERTAIN 
that no basis is afforded for an appeal to the pre- 
ventive powers of a court of equity. 


“Phe administration of any statute likely to — 


produce additional taxation to he imposed upon a 
vast number of taxpavers, the extent of whose 
several liability is indefinite and constantly chang- 
ing, is essentially a matter of public, and not of 
individnal, concern. JF ONE TAXPAYER MAY 
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CHAMPION AND LITIGATE SUCH A 
CAUSE, THEN EVERY OTHER TAXPAYER 
MAY DO THE SAME, not only in respect to 
the statute here under review, but also in respect 
of every other appropriation act and statute 
whose administration requires the outlay of pub- 
hic money, and whose validity may be questioned. 
THE BARE SUGGESTION OF SUCH A RE- 
SULT, WITH ITS ATTENDANT INCON- 
VENIENCES, GOES FAR TO SUSTAIN 
THE CONCLUSION WHICH WE HAVE 
REACHED, that a suit of this character cannot 
be maintained. It is of much significance that no 
precedent sustaining the right to maintain suits 
like this has been called to our attention, although, 
since the formation of the government, as an ex- 
amination of the acts of Congress will disclose, a 
large number of statutes appropriating or involv- 
ing the expenditure of moneys for non-Federal 
purposes have been enacted and carried into effect. 


“The functions of government under our sys- 
tem are apportioned. To the legislative depart- 
ment has been committed the duty of making 
laws; to the executive the duty of executing them; 
and to the judiciary, the duty of interpreting and 
applying them in cases properly brought before 
the courts. The general rule is that neither de- 
partment may invade the province of the other, 
and neither may control, direct, or restrain the 
action of the other. We are not now speaking of 
the merely ministerial duties of officials. Gaines v. 
Thompson, 7 Wall. 347, 19 L. Ed. 62. We have no 
power per se to review and annul acts of Congress 
on the ground that they are unconstitutional. That 
question may be considered only when the justifi- 


40 


eation for some direct injury suffered or threat- 
ened, presenting a justiciable issue, is made to rest 
upon such an act. Then the power exereised is 
that of ascertaining and declaring the law appli- 
eable to the eontroversy. It amounts to little more ~ 
than the negative power to disregard an uncon- 
stitutional enactment, which otherwise would 
stand in the way of the enforeement of a legal 
right. 


* ¥ * * * * * 


“Tf a case for preventive relief be presented, the 
court enjoins, in effect, not the execution of the 
statute, but the acts of the official, the statute not- 
withstanding. Here the parties plaintiff have no ~ 
such ease. Looking through forms of words to 

the substance of their complaint, it is merely that 
officials of the executive department of the gov-_— 
ernment are executing and will execute an act of © 
Congress asserted to be unconstitutional; and this 
we are asked to prevent. To do so would be not to 
decide a judicial controversy, but to assume a po-— 
sition of authority over the governmental acts of | 
another and co-equal department,—an authority 
which plainly we do not possess.’’ (Emphasis | 
added.) 


Our case does not involve these considerations. 


The total number of Alaska’s residents is less than 
that of a large county. The total number of its terri- 
torial] taxpayers would probably equal the number of 
taxpavers in a middle-class city. So we are talking 
about a relatively small group of taxpayers with a 
direct, immediate, well-defined, and substantial inter- 
est in the Territorial Treasury. 
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Neither the Alaskan Legislature nor Alaskan offi- 
cials occupy the same relationship to the Federal 
Courts that Congress or the President occupy to the 
Supreme Court. The Organic Act was passed by a 
higher authority—Congress. The Federal Courts were 
established by a higher authority—Congress. Both 
are guardians against the excesses of territorial 
officials; and a taxpayer’s suit in equity is the common, 
sound way of obtaining redress against such excesses. 
The situation in Alaska presents a need for taxpay- 
er’s suits similar to that of the cities, counties, states, 
District of Columbia, and other territories where such 
suits are universally recognized and allowed. 


The lack of similarity in our case to the case of 
Massachusetts v. Mellon is brought into clear focus by 
the Buscaglia decision where the First Cirenit states at 
145 BF. 2d 283-284: 

“‘The recognition of that right is needed more 
in Puerto Rico than in state commuuities. In the 
latter, the executive chief or the chiefs of depart- 
ments, if they act ultra vires or without authoriza- 
tion from the Legislature and make illegal use of 
public funds, may be submitted to an ‘impeach- 
ment’ proceeding and punished for their illegal 
act. If in Puerto Rico, the legislature of which 
lacks authority to bring ‘impeachment’ proceed- 
ings and whose high executive officers do not de- 
rive their authority and power from the consent 
of the governed, we adopted the rule followed by 
a minority of the state jurisdictions and ignored 
the fact that the modern tendency is in the direc- 
tion of acknowledging the right of the taxpayer 
to sue those who make illegal use of public funds, 
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we would have to admit that in this jurisdiction 
the illegal act of making unauthorized use of 
public funds could be committed without there 
existing an efficient remedy to avoid or punish — 
the same. We would have to confess that in_ 
Puerto Rico the legal maxim ubi jus, ibi reme-— 
dium has no meaning. 


The court below therefore held ‘that petitioner 
taxpayer has the neeessary standing and interest 
to bring this injunction proceeding.’ We are | 
asked to reverse this holding on two grounds: 
First because it is patently erroneous, and second — 
because the question is not a local but a federal 
one controlled by the decision of the Supreme — 
Court in Commonwealth of Massachusetts v. Mel- 
lon, supra. WE DO NOT AGREE.”’ 


‘In Commonwealth of Massachusetts v. Mellon, — 
the Supreme Court deeided as a question of first | 
impression that a federal taxpayer’s interest in — 
monies in the United States Treasury is shared 
with so many others, is so comparatively minute 
and indeterminable, ‘and the effect upon future © 
taxation, of any payment out of the funds, so 
remote, fluctuating and uncertain, that no basis — 
is afforded for an appeal to the preventive powers — 
of a court of equity.” [262 U.S. 447, 43 S. Ct. — 
601, 67 L. Ed. 1078] Then on grounds of pubhe 
policy it reinforeed its conclusion that a federal 
taxpayer, unlike a municipal one with respect to 
municipal funds, has no standing to seek an in- 
junction against an alleged illegal expenditure of 
federal funds, aud then said that when no justi- 
eiable controversy was before it, the doctrine of 
separation of powers prevented it from interfer- 


43 


ing with the action of executive officials on the 
ground that the statutes under which they were 
acting were unconstitutional. It said: ‘We have 
no power per se to review and annul acts of Con- 
gress on the ground that they are unconstitu- 
tional.’ The language of the court in Common- 
wealth of Massaehusetis v. Mellon was directed to 
a case involving the relation of an individual tax- 
payer to the Federal Government. The interest 
of such an individual, as affected by an alleged 
illegal expenditure of federal finds, was regarded 
as so minute, indeterminable, and remote, as not 
to present any substantial case or controversy in 
the constitutional sense between the plaintiff and 
the Secretary of the Treasury. BUT THE RE- 
LATION OF A TAXPAYER TO THE GOV- 
ERNMENT OF PUERTO RICO IS, AS A 
MATTER OF DEGREE, NOT SO ATTENU- 
ATED; and despite any purely logical arguments 
which might be made from some of the language 
in Commonwealth of Massachusetts v. Mellon, we 
have no doubt that it is within the competence of 
the territorial government, either by legislative 
act or judicial decision, to authorize a taxpayer’s 
bill in equity in a case hike the present without 
trenching upon the doctrine of separation of pow- 
ers implicit in the Organie Act.’’ (Emphasis 
ours. ) 


In discussing the right of taxpayers to sue state offi- 
cials, the following additional light is cast in 52 Am. 
Jur. Taxpayers’ Actions, page 5. 

“The real basis of the rule permitting suit by 
the individual taxpayer is the necessity of prompt 
action to prevent irremediable public injury; this 
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reason applies equally as well where STATE 
funds are bemg misappropriated, and if jurisdic- 
tion ean be sustained in one case it should be in 
the other, JUST AS THE MAJORITY OF 
COURTS HOLD THAT IT CAN BE. The mu- 
nicipal or county taxpayer is allowed to maintain 
the suit, not because of an individual interest dif- 
fering from other taxpayers, but because, as such 
taxpayer, he is so interested in the municipal 
funds that he may ask the court to protect them 
from misuse or misappropriation; the taxpayer 
bears the same relation to the STATE funds as to 
the MUNICIPAL funds, except in degree, a point 
which should not enter into the question. In other 
words, it is the pecuniary interest of the taxpayer 
that gives him the right to sue, not the character 
of the officer whom he seeks to restrain, and not 
necessarily the supposed analogy which his posi- 
tion as a municipal taxpayer bears to that of a 
stockholder 1n a private corporation. This latter 
view, it is submitted, merely furnishes a theoreti- 
eal basis for a rule which, without such theoreti- 
eal basis, runs somewhat contrary to the general 
understanding of the principles of equity with 
respect to who may maintain injunction; but it 
seems better to treat the rule with respect 
to taxpayers’ actions AS AN EXCEPTION 
TO THE GENERAL EQUITY PRINCIPLES, 
FOUNDED ON THE NECESSITIES OF THE 
CASE, THAN TO ATTEMPT TO PIAGEE 
UPON A LOGICAL, THEORETICAL BASIS.”’ 
(Emphasis added.) 


We say that the Court below has misapplied the 
rule of Massachusetts v. Mellon hy trying to draw 
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an analogy between federal taxpayers who number 
in the tens of millions and Alaskan taxpayers who 
number less than one hundred thousand. In Alaska, 
the same pressing reasons for giving taxpayers as- 
sistance exists as in the case of city, county and 
state taxpayers. And the compelling policy con- 
siderations against suits by United States taxpay- 
ers—resting on principles of limiting federal juris- 
diction and maintaining Federal Separation of Pow- 
ers—simply do not exist in the case of Territorial Dis- 
trict Courts. 


The fact that Wassachusetts v. Mellon is frequently 
cited for the proposition that a plaintiff does not pre- 
sent a justiciable controversy if he does not suffer au 
injury different from the general public certainly does 
not justify the conclusion that the case bars taxpayer 
suits. The case specifically points out that taxpayer 
suits—other than those by United States taxpayers— 
have long been upheld in all Courts. 


In short, when tax-derived pubhe funds are being 
spent, a taxpayer—other than a United States tax- 
payer—does have a direct, substantial and immediate 
pecuniary interest in the tax funds being expended. 
His interest, being substantial and pecuniary, is obvi- 
ously different from that of the general public. And 
in our ease the taxpayer plaintiff is speaking for 
himself and those similarly situated. 
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G. In summary, plaintiff and those similarly situated have 
shown that they are taxpayers who have a direct, immediate, 
and substantial pecuniary interest in the tax-derived terri- 
torial funds being expended. On the authority of the ter- 
ritorial, state, county, and city taxpayer cases, they should 
be allowed to sue. Both the case of Massachusetts v. Mellon 
and the Ninth Circuit decisions comprehend just such a suit 
as this. 


The trend of modern state Court decisions is ecer- 
tainly to allow any taxpayer to sue to prevent unlaw- 
ful diversion of public funds—city, county or state. 
See 18 McQuillin, Municipal Corporations, (8rd Ed) 
$52.04, and Atken v. Armistead, 198 S.E. 237, 246. 


The situation in the Territory of Alaska—as to 
nuinber of taxpayers, the need for allowing taxpayer 
suits, and the status of Territorial officials—is cer- 
tainly no different than that in our cities and counties 
where taxpayer suits are universally allowed. It is 
little different than that in our states where the over- 
whelming majority of Courts permit taxpayer suits. 
But the situation is entirely different than that involv- 
ing the hundred million taxpayers of the United States 
Government who, for entirely different policy reasons, 
are not allowed to use the separate and eo-ordinate 
Judicial Branch to challenge the constitutionality of 
Congressional appropriations. 

Plaintiff therefore sincerely urges that this Court 
follow the lead of the cases allowing such suits in other 
territories, that it follow the great weight of authority 
in the state Courts, and that it follow, as well, the 
principle enimeiated in its own decision of Valentine 
re. Robertson, 300 Fed. 521. It should rule that a Ter- 
ritorial taxpayer may sue on behalf of himself and 
those similarly situated to restrain an unlawful or 
unconstitutional expenditure of Territorial funds. 
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Il. THE ONLY JUSTIFICATION FOR ALLOWING ATTORNEY'S 
FEES IS BY WAY OF INDEMNIFICATION FOR COSTS. DE- 
FENDANTS MADE NO SHOWING THAT THEY HAD PAID OR 
WOULD BE REQUIRED TO PAY THE ATTORNEY GENERAL 
ANY COMPENSATION FOR LEGAL SERVICES. THE DIS- 
TRICT COURT THEREFORE HAD NO AUTHORITY TO MAKE 
SUCH AN AWARD. 

Section 55-11-51 ACLA 1949 provides: 

“Compensation of Attorneys. The measure and 
mode of compensation of attorneys shall be left 
to the agreement, express or implied, of the par- 
ties; but there may be allowed to the prevailing 
party in the judgment certain swns by way of i- 
demnity for his attorney fees in maintaining the 
action or defense thereto, which allowances are 
termed costs.’?’ (Emphasis ours.) 


Rule 54 (d), Federal Rules of Civil Procedure pro- 
vides: 

‘Except when express provision therefor is 
mnade either in a statute of the United States or 
in these rules, costs shall be allowed as of course 
to the prevailing party unless the court otherwise 
directs.” 


The allowance of attorney fees as costs is within the 
diseretion of the Court. Alameda, et al., v. Paraffine 
Companies, 169 F. 2d 408, 409 (9th Cir., 1948.) 


In this case, the Territory of Alaska is not a party. 
The Attorney General, who represents the defendants, 
is a salaried official of the Territory. The defendants 
sought to be restrained are all salaried officials of the 
‘Territory. They have incurred no expense whatsoever 
in their defense of this action. 


The Alaskan statute (55-11-51) provides for an at- 
torney’s fee ‘‘by way of indemnity in maintaining the 
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action or defense thereto,’” whieh allowance is termed 
a eost. This precludes an attorney’s fee where there 
is nothing to indemnify. As we have heretofore 
pointed out, the Territory of Alaska, which pays the 
salary of the Attorney General and, for that matter, of 
all the defendants, is not a party. 


Who is the party to be ardemnified? Certainly not 
the Territory of Alaska which is not a party; certainly 
not the defendants who have ineurred no expense in 
the aetion; and certainly not the salaried Attorney 
General. The trial Court, therefore, erred prejudici- 
ally in requiring plaintiff to pay an attorney’s fee to 
an unspeeified ‘‘defendant’’ (Tr. 25) who incurred 
no expense. 


III. PLAINTIFF’S COMPLAINT STATES A CLAIM FOR IN- 
JUNCTIVE RELIEF ON THE GROUND THAT NON-PUBLIC 
SCHOOLS THAT EXIST PRIMARILY FOR A NON-PUBLIC 
PURPOSE, NAMELY, TO TEACH SECTARIAN AND DE- 
NOMINATIONAL DOCTRINE, WILL BE DIRECTLY SUP- 
PORTED AND MATERIALLY BENEFITED BY THE CHAL- 
LENGED LEGISLATION. THE DISTRICT COURT ERRED IN 
NOT PASSING ON THE CONSTITUTIONAL QUESTIONS, IN 
NOT FINDING THAT A CLAIM FOR RELIEF WAS STATED, 
AND IN DISMISSING THE COMPLAINT. 


Plaintiff set forth ample facts to establish a justi- 
elable controversy and his standing to sue as a tax- 
payer. The District Conrt therefore erred in not pass- 
ing on the merits of the complaint and in not finding 
that a claim for relief was stated. It therefore erred 
as well in not denying the motion to dismiss the com- 
plaint. 
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A. The Organic Act expressly forbids the appropriation of pub- 
lic money for the support or benefit of sectarian schools. 
Plaintiff alleged that public money will go directly to sub- 
sidize, support, and benefit non-public sectarian schools by 
supplying their transportation needs at public expense. There 
are many recent decisions squarely holding such legislation 
unconstitutional under state constitutional provisions almost 
identical to those of the Organic Act. 


The Organic Act of the Territory of Alaska and, in 
particular, Section 77 of Title 48 of the United States 
Code provides in part as follows: 

«|. nor shall any public money be appropriated 
by the Territory or any municipal corporation 
therein for the support or benefit of any sectarian, 
denominational, or private school or any school 
not under the exclusive control of the Govern- 
ment...” 


It is, of course, clear that the Alaska Legislature 
may not contravene the Organic Act. Alaska Fish 
Salting & By Products Co. v. Smith, 255 U.S. 44, 65 
L. Ed. 489. 


Tt is equally clear from the provision quoted above 
that the Organic Act prohibits any appropriations of 
territorial funds for either the support or the benefit 
of any sectarian or denominational or other non- 
public school. 


Since plaintiff alleged that appropriations of terri- 
torial funds have been made and will be expended for 
transportation of pupils to sectarian and denomina- 
tional schools, the simple question here is: 

Does an appropriation of territorial funds for the 
transportation of pupils to sectarian schools 
either support or benefit such schools? 
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If so, for this conclusive reason, plaintiff’s com- 
plaint should not have been dismissed. 


Plaintiff contends that appropriations providing for 
transportation of parochial school pupils at publie ex- 
pense obyiously support and benefit the schools in 
question. 


It is no secret that sectarian schools seek to draw 
pupils away from our public schools. It is the aim of 
sectarian schools to fuse and combine seeular and 
religious education. In fact, church law often forbids 
attendance at public schools and requires enrollment in 
church conducted schools. Thus sectarian schools eom- 
pete with the public schools. The public schools are 
provided by the state and are open to all on equal 
terms and are proscribed from sectarian teaching. 
There is therefore a vast difference hetween the sec- 
tarian purpose of a sectarian school and the publie 
purpose of a public school. See 67 S. Ct. 504, 514-515. 

A major impediment to the success of this sectarian 
competition is lack of transportation. 


If a potential pupil of a particular sect lives at a 
point quite distant from the church conducted school, 
he is, of course, far more likely to go to the public 
school to which free transportation is provided. Sim- 
ilarly, if the church conducted school is located at a 
point distant from a particular population area, the 
potential pupil is more apt to attend the publie school 
located nearby. It is therefore obvious that transpor- 
tation supplies the vital factor necessary to the sue- 
cessful location, existence, growth and competition of 
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the sectarian school. Transportation is therefore a 
vital, and not incidental, aid and benefit and support 
for sectarian schools. 


Transportation at public expense is an extremely 
valuable benefit. It facilitates attendance. It en- 
courages the pupil to avail himself of sectarian schools. 
It saves the church the money it would normally ex- 
pend for such purpose. And it makes such funds 
available for other sectarian purposes. The support 
and benefit is therefore clearly and directly financial. 


Hence, appropriations for transportation violate 
the ‘‘no support or benefit’? provisions of the Or- 
ganic Act. And Courts which have been asked to 
rule upon the constitutionality of such appropriations 
in the face of similar constitutional prohibitions have 
overwhelmingly struck down the appropriations as 
violating the letter of the constitution and the prin- 
ciple of separation of church and state embodied 
therein. 


A very recent authority is Visser v. Nooksack Val- 
ley School Dist. No. 506, 33 Wash. 2d 699, 207 P. 2d 
198. There plaintiff brought a mandamus proceeding 
to compel public officials to allow sectarian school pu- 
pils to use public school transportation facilities. 
A tarpayer intervened successfully to resist. The 
Washington statute directed that public transportation 
be provided to sectarian school pupils. But Article I, 
Section 11 of the Washington Constitution provided: 

‘‘No public money or property shall be appropri- 
ated for or applied to any religious worship, ex- 
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ercise or instruction, or the support of any re- 
ligious establishment.’’ 


The Court therefore pointed out at 207 P. 2d 198, 
page 201, that ‘“‘The Police power—broad and eompre- 
hensive as it is—cannot he exercised in contravention 
of plain and unambiguous constitutional inhibition”’. 
And in striking down the transportation statute, the 
Court had this to say at 207 P. 2d 198, 203: 


“The question of constitutionality of the statute 
thus resolves itself to this: Does school bus 
transportation to or from religious, or sectarian, 
schools constitute support or maintenance of such 
schools? 


“Transportation to or from school differs, in 
both degree and uature, from those indirect, in- 
eipient and incidental benefits which acerue to 
schools, as buildings, or to its pupils, as citizens, 
under normal health, welfare, and safety laws of 
the state. In both inception and operation of 
schools, transportation thereto and therefrom is 
a vital and continuous financial consideration. 
Any private, religious, or sectarian schools which 
are founded upon, or fostered by, assurances that 
free public transportation facilities will be made 
available to the prospective pupils thereof, occupy 
the position of receiving, or expecting to receive, 
a direct, substantial, and continuing public sub- 
sidy to the schools, as such, thus encouraging 
their construction and maintenance, and enhane- 
ing their attendance, at public expense. 

“The following paragraph, taken from Judd v. 
Board of Education, 278 N.Y. 200, 211, 15 N.E. 
2d 576, 118 A.L.R. 789, as quoted with approval 
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in the Mitchell case (Mitchell v. Consolidated 
School District No. 201, veported in 17 Wash. 
2d 61, 135 P. 2d 79, 146 A.I..R. 612) expresses our 
view with reference to the case at bar: ‘The ar- 
gument is advanced that furnishing transporta- 
tion to the pupils of private or parochial schools 
is not in aid or support of the schools within the 
spirit or meaning of our organic law, but rather, 
is in aid of their pupils. That argument is utterly 
without substance. * * * Free transportation of 
pupils induces attendance at the school. The 
purpose of the transportation is to promote the in- 
terests of the private school or religious or sec- 
tariau institution that controls and directs it. ‘‘It 
helps build up, strengthen and make successful 
the schools as organizations”’ [citing cases]. With- 
out pupils there could be no school. It is illogical 
to say that the furnishing of transportation is not 
an aid to the mstitution while the employment of 
teachers and furnishing of books, accommodations 
and other facilities are such an aid. In the in- 
stant case, $3,350 was appropriated out of public 
moneys solely for the transportation of the rel- 
ativity few pupils attending the specific school in 
question. If the cardinal rule that written consti- 
tutions are to receive uniform and unvarying in- 
terpretation and practical construction is to be 
followed, in view of interpretation in anal- 
ogous cases, it cannot successfully be maintained 
that the furnishing of transportation to the pri- 
vate or parochial school out of public money is 
not in aid or support of the school.’ 

‘‘Our answer to the question above propounded 


may well be couched in the language used in the 
majority opinion in the AMfttchell case, supra: 
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‘We think the conclusion is ineseapable that. free 
transportation of pupils serves to aid and build 
up the school itself. That pupils and parents may 
also derive benefit from it, is beside the ques- 
tion.’ ”’ 


See also Gurney v. Ferguson, 190 Okl. 254, 122 P. 2d 
1002, Cer. Den. 317 U.S. 588; Judd v. Board of Educa- 
tion, 278 N.Y. 200, 15 N.E. 2a 576; State ar ven 
Trawb v. Browi, 6 W.W. Harr, 36 Del. 181) 172A 
835, writ of error dismissed, 197 Atl. 478; Berghorn v. 
Reorganized School Dist., 260 S.W. 2d 573 (Mis- 
souri); WeVey v. Hawkins, 258 S.W. 2d 927 (Mis- 
souri); and State v. Milquet, 180 Wis. 109, 192 N.W. 
392. 

From the foregoing cases, it can be seen that while 
the Federal Constitution prohibits a ‘‘law respecting 
an establishment of religion,’’ most state constitutions 
and organie acts go, and were intended to go, much 
farther. As is said in an excellent note in 33 Cornell 
Law Quarterly 122 at page 124: 

‘Several state constitutions forbid an establish- 
ment of religion in terms similar to those of the 
First Amendment; most have more specifie pro- 
visions agaist the use of public moucy mm support 
of, or the compulsory support of, religious sects 
ov institutions, the appropriation of funds for 
sectarian schools, or the giving of any preference 
to one sect over others.” 


See also IT Cooley’s Coustitutional Limitations 966. 


Historically, the First Amendment grew out of the 
keen desire of our people to end the chureli-state unity 
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and the oppressive church practices that prevailed in 
the colonies. But it antedated a new problem in the 
field of church-state separation which grew out of 
the rise of the non-sectarian publie school system. For 
with the origin, growth and development of the public 
school system certain churches sought more and more 
to obtain public funds and support for the competitive, 
sectarian school system. See I/llinois Er Rel. Mc- 
Collum v. Board of Education, 333 U. S. 208, 214. 
These efforts are described as follows in the Everson 
ease, 330 U.S. 1, 63: 
“Two drives are constantly in motion to abridge, 
in the name of education, the complete division 
of religion and civil authority which our fore- 
fathers made. One is to introduce religious ed- 
ucation and observances into the public schools. 
The other, to obtain public funds for the aid and 
support of various private religious schools.” 
(Emphasis ours.) 


The sectarian drives for public funds to support 
the competitive, sectarian school system have been 
on the state and territorial level. It is, therefore, not 
surprising to find that our state constitutions and 
territorial organic acts have been far more specific 
than the First Amendment in dealing with the prob- 
lem of sectarian school support. As certain churches 
have increased their demands for public subsidies in 
the field of sectarian education, so also have state 
and territorial organic provisions become stronger and 
more explicit in their prohibitions. They have recog- 
nized the threats to the church-state American doc- 
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trine. As was said in the McCollum case, 333 U.S. 

203, 214: 
“The upshot of these controversies, often long 
and fierce, is fairly summarized by saying that 
long before the Fourteenth Amendment subjected 
the States to new himitations, the prohibition of 
furtherance by the State of religious instruction 
became the guiding principle, in law and fecling, 
of the American people. 


* * * * * * * 


‘So strong was this conviction, that rather than 
rest on the comprehensive prohibitions of the 
First and Fourteenth Amendments, President 
Grant urged that there be written into the United 
States Constitution particular elaborations, in- 
chiding a specific prohibition against the use of 
public funds for sectarian edueation, such as 
had been written into many state constitutions. 


* * * * * * * 


‘The extent to which this principle was deemed 
a presupposition of our constitutional system ts 
strikingly illustrated by the fact that every State 
admitted into the Union since 1876 was com- 
pelled by Congress to write into tts constitution 
a requirement that it maintain a school system 
‘free from sectarian control.’ ”’? (Emphasis ours.) 


Our point is that the words of the Alaska Organic 
Act—strongly and comprehensively prohibiting any 
support or benefit—were intended to resist and re- 
strain any and all methods by which sectarian educa- 
tion would receive public funds or public support. The 
pervasive language of the Alaska Organic Act, like 
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that in many other state constitutions, was inserted 
because of a firm resolve of our people that they 
would never be required to be taxed for, contribute 
to, give aid to, confer benefit upon, or otherwise sup- 
port sectarian education or sectarian schools. 


Dealing with such language found in the Alaska 
Organic Act, the state courts, therefore, have held 
that the prohibition means just what it says—no sup- 
port. No support by outright payment. No support 
by providing buildings. No support by transferring 
property. No support by paying tuitions. And no 
support by providing transportation. 


Publicly supported sectarian school transportation 
is obviously one of the supports that the Organic Act 
was intended to prevent. It is precisely what it should 
prevent. Sectarian education, sectarian buildings, sec- 
tarian property, and sectarian transportation are all 
one program. One is the ‘‘camels foot in the tent’’ to 
the other. If a particular sect commands that its de- 
votees attend the schools of that sect, rather than the 
state provided public schools which han sectarian 
teaching, then that sectarian educational program 
must be at private expense. Public schools and the 
means of access thereto are free and open to all on 
equal terms and are provided at public expense for 
the express purpose of promoting and expanding our 
public schoo] system. As was pointed out in the Me- 
Collum case, 333 U.S. 2038, 231: 

“The pubhe school is at onee the symbol of our 
democracy and the most pervasive means for pro- 
moting our common destiny.”’ 
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Competitive, sectarian schools, that teach subjects 
proscribed to the public schools, and the means of 
access to such competitive sectarian schools, were 
never intended to be promoted or expanded at publie 
expense. Such promotion and expansion is expressly 
prohibited in word and in principle by Section 77 of 
the Organic Act. 


Plaintiff therefore clearly stated a cause of action to 
restrain these expenditures for the support of seec- 
tarian schools. 


B. Plaintiff has also stated a claim for relief under the Federal 
Constitution and under other provisions of the Organic Act. 


Plaintiff alleged that an unlawful and uneonstitu- 
tional diversion of public funds is involved here for 
the further reasons: (1) that a law appropriating 
money for sectarian school transportation grants a 
preference to, aids, and supports sectarian and denom- 
inational schools and therefore constitutes a law re- 
specting an establishment of religion; (2) that such a 
law compels plaintiff and those similarly situated to 
be taxed for the support, aid, and assistanee of see- 
tarian edueation and therefore deprives them of due 
process of Jaw by taxing them for an unconstitutional 
and non-public purpose; and (3) that sueh a law is 
unequal, class legislation, and non-uniform in that one 
particular sect of which plaintiff and those similarly 
situated is not a member will receive a grossly dispro- 
portionate henefit therefrom in terms of beth the 
pupils and the schools accommodated. 


Such allegations squarely raise issues of uneon- 
stitutionality under: (1) The First Amendment pro- 
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hibiting laws respecting an establishment of religion; 
(2) The Fifth Amendment prohibiting deprivation of 
due process; (3) The Fourteenth Amendment prohib- 
iting denial of due process and equal protection; (4) 
The Civil Rights Act (Sections 1981, 1982, 1983 of 
Title 42 U.S.C.A.) protecting against such intrusions; 
(5) Section 23 of Title 48 of the United States Code 
making these provisions applicable to the Territory 
of Alaska; and (6) Section 77 of Title 48 of the 
United States Code prohibiting non-uniform laws and 
class legislation. 


As is shown in Alaska Steamship Co. v. Mullaney, 
180 F. 2d 805, 817 (9th Cir., 1950), the limitations in 
the Federal Constitution are either directly applicable 
to acts of the territorial legislatures or, in any event, 
are made applicable by 48 U.S.C., Section 23. And as 
previously stated, the Legislature, of course, cannot 
contravene the Organic Act. 


An appropriation of money for transportation of 
pupils to sectarian schools clearly breaches the vital 
principle of separation of church and state embodied 
in the First Amendment of the United States Consti- 
tution. Despite Hverson v. Board of Education, 330 
USS. 1, 67 S. Ct. 504, 91 LL. Ed. 711, a split 5-4 de- 
cision, the very language used by the majority in 
that case and in Illinois ex rel. McCollum v. Board 
of Education, 333 U.S. 203, plus the convincing 
language of the four dissenting judges, plus the re- 
cent manifestations of the sectarian school drive for 
public funds, convince that a contrary result would 
be reached if the matter were presented today. 
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Recall the pervasive declaration by the majority 
judges in the Everson case at 330 U.S. 15-16: 

“The ‘establishment of religion’ clause of the 
First Amendimnent means at least this: Neither 
a state nor the Federal Government can set up a 
church. Neither can pass laws which aid one re- 
higion, aid all religions, or prefer one religion 
over another. Neither can force nor influence 
a person to go or to remain away from chureh 
against his will or force him to profess a belief 
or disbelief in any religion. No person ean he 
punished for entertaining or professing religious 
beliefs or dishbeliefs, for church attendance or non- 
attendance. No tax in any amount, large or small, 
ean be levied to support any religious activities or 
institutious, whatever they may be called, or what- 
ever form they may adopt to teach or practice re- 
ligion. Neither a state nor the Federal Govern- 
ment can, openly or secretly, participate in the 
affairs of any religious organization or groups, 
and vice versa. In the words of Jefferson, the 
clause against establishment of religion by laws 
was intended to erect ‘a wall of separation be- 
tween Chureh and State,’ ”’ 


The following analysis in an excellent law review 
article in 45 Mich. L. Rev. 1001, 1017 gives strength to 
the belief that the Supreme Court today would ree- 
ognize that transportation appropriations do consti- 
tute ald within the meaning of the Federal establish- 
ment of religion clause: 

“The minority justices took issue both broadly 
and specifically with this treatment of the prob- 
lem. The fundamental objection was that the pub- 
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lie welfare concept was completely inappropriate 
to a determination of the ‘establishment of re- 
ligion’ question. Justice Rutledge stated the prop- 
osition in this way: 


‘Our constitutional policy * * * does not 
deny the value or necessity for religious train- 
ing, teaching or observance. Rather it secures 
their free exercise. But to that end it does deny 
that the state can undertake or sustain them in 
any form or degree. For this reason the sphere 
of religious activity, as distinguished from the 
secular intellectual liberties, has been given the 
twofold protection and, as the state cannot for- 
bid, neither can it perform or aid in perform- 
ing the religious function. The dual prohibition 
makes that function altogether private. It can- 
not be made a public one by legislative act. This 
was the very heart of Madison’s Remonstrance, 
as it is of the Amendment itself.’ 


“Thus, whenever legislation in fact aids or pro- 
motes religious teaching or observances, it falls 
within the area forbidden by the ‘establishment of 
religion’ clause, notwithstanding that it might be 
sustained under the Fourteenth Amendment if the 
religious element were absent. 


“The specific issues drawn by the minority 
justices substantiate their basic critique. Trans- 
portation is an essential cost of modern education ; 
once the public welfare analysis is permitted, the 
way is opened for additional assistance, tendered 
perhaps to the individual, but in fact aiding the 
school. ‘Payment of transportation is no more, 
nor is it any the less essential to education, 
whether religious or secular, than payment for 
tuitions, for teachers’ salaries, for buildings, 


equipment and necessary materials. Nor is it any 
less directly related, in a school giving religious 
instruction, to the primary religious objective all 
those essential items of cost are intended to 
achieve.’ 


‘Neither does the public safety argument of 
the majority stand up under the scrutiny of the 
minority. As has already heen observed, the 
statute and resolution lack the essential elements 
of safety legislation, since they did not alter the 
pre-existing mode of transportation. Moreover, 
as Justice Jackson pointed out, the Court’s anal- 
ogy to police and fire protection is invalidated by 
the religious test which determined whether re- 
imbursement for transportation was to be made. 


‘‘The suggestion of the majority that failure to 
include parochial schools in the transportation 
plan would amount to discrimination against them 
was met by the argument that such discrimina- 
tion is m fact required by the First Amendment 
as the price of rehgious freedom. Indeed an ar- 
rangement which provided for the transportation 
of all school childven and thus satisfied the equal 
protection argument discussed earher herein 
would still be invalid to the extent that it author- 
ized aid to parochial schools. ‘For then the ad- 
herent of one creed still would pay for the support 
of another, the childless taxpayer with others 
more fortunate. Then too there would seem to be 
no bar to making appropriations for transporta- 
tion and other expenses of children attending pub- 
lic or other secular schools, after hours in sep- 
arate places and classes for their exclusively re- 
ligious instruction. The person who embraces no 
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ereed also would be forced to pay for teaching 
what he does not believe. Again, it was the fur- 
nishing of ‘‘contributions of money for the propa- 
gation of opinions which he disbelhteves”’ that the 
fathers outlawed.’ 


“Summing up the division between the major- 
ity and minority on the ‘establishment of rehgion’ 
question, it seems to the writer that sttbstantial 
and persuasive arguments support the minority 
position. No argument advanced by the majority 
meets the fundamental objection that legislation 
which in fact aids religion or religious institu- 
tions, directly or indirectly, is an estabhshment of 
religion. The public welfare argument, introduced 
in connection with the non-religious due process 
question, served but to obscure the wnderlying 
issues so clearly pointed out by Justice Rutledge. 
Further, discrimination against rehgious institu- 
tions in the gratuitous distribution of public funds 
is commanded by the Constitution. And, solidly 
supporting the minority’s insistence on a broad 
interpretation of the ‘establishment of religion’ 
clause, is the proposition that in cases involving 
the fundamental freedoms of the First Amend- 
ment the usual presumption of constitutionality is 
unavailing to save even the least infringement 
upon them.”’ 


That this viewpoint of the minority is likely to be 
adopted is further sustained by the persuasive discus- 
sion in Visser v. Nooksack Valley School Dist., 33 
Wash. 2d 699, 207 P. 2d 199, 204-205: 

‘‘Appellants have placed great reliance on the 
principles announced in Everson v. Board of Ed- 
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ucation, 330 U.S. 1, 67 S. Ct. 504, 507, 91 L. Ed. 
711, 168 A.L.R. 1392, which was a five-to-four 
decision. While that case holds, on its facts, 
that the incidental furnishing of free public trans- 
portation to parochial schools is not an ‘establish- 
ment. of religion,’ within the prohibition of the 
First Amendment to the United States Consti- 
tution, nevertheless the right of the individual 
states to limit such public transportation to ehil- 
dren attending the pubhe sehools is carefully 
preserved. Touching that question, the Supreme 
Court, in the majority opinion, said: ‘While we 
do not mean to intimate that a state could not 
provide transportation. only to children attending 
public schools, we must be careful, in protecting 
the citizens of New Jersey against state-estab- 
lished churches, to be sure that we do not inad- 
yertently prohibit New Jersey from extending its 
general state law benefits to all its citizens without 
regard to their religious hbehef.’ (Italies ours.)” 


“Our own state constitution provides that no 
public money or property shall be nsed in sup- 
port of institutions wherein the tenets of a par- 
ticular religion are taught. Although the decisions 
of the United States Supreme Court are entitled 
to the highest consideration as they bear on re- 
lated questions before this court, we must, In 
light of the clear provisions of our state consti- 
tution and onr decisions thereunder, respectfully 
disagree with those portions of the Everson ma- 
jority opinion which might be construed i the 
abstract, as stating that transportation, furnished 
at public expense, to children attending religious 
schools, is not tv support of such schools. While 
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the degree of support necessary to constitute an 
establishment of religion under the First Amend- 
ment to the Federal Constitution is foreclosed 
from consideration hy reason of the decision in 
the Everson case, supra, we are constrained to 
hold that the Washington constitution although 
based upon the same precepts, is a clear denial 
of the rights herein asserted by appellants. 


“Speaking from the viewpoint of Art. I, §11, 
and Art. 1X, §4, of our constitution, we are in 
full aecord with the following pronouncement 
made by Mr. Justice Rutledge in his dissenting 
opinion in the Everson case, supra: ‘By no decla- 
ration that a gift of public money to religious uses 
will promote the general or individual welfare, 
or the cause of education generally, can legislative 
bodies overcome and [sic] Amendment’s bar. Nor 
may the courts sustain their attempts to do so by 
finding such consequences for appropriations 
which in fact give aid to or promote religious uses. 
[Citing cases.] Legislatures are free to make, 
and courts to sustain, appropriations only when it 
can be found that m fact they do not aid, pro- 
mote, encourage or sustain religious teaching or 
observances, be the amount large or small. No 
such finding has been or could be made in this 
ease. The amendment has removed this form of 
promoting the public welfare from legislative and 
judicial competence to make a pubhe function. 
It is exclusively a private affair.’ ”’ 
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CONCLUSION. 

For the reasons stated it is respectfully submitted 
that the judgment of the District Court should be re- 
versed with instructions to deny defendant’s motion 
to dismiss, with costs to plaintiff. 


Dated August 17, 1956. 


Respectfully submitted, 
Henry C, CLAvseEN, 
Howarp D. STaBLeEr, 
RICHARD G. BURNS, 
Attorneys for Appellant. 


